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THE REPLY FILED 07 March 2005 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

I. 13 The reply was filed after a final rejection, but prior to filing a Notice of Appeal. To avoid abandonment of this application, 

applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which places the 
application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41.31; or (3) a 
Request for Continued Examination (RCE) in compliance with 37 CFR 1 .1 14. The reply must be filed within one of the following 
time periods: 

a) ED The period for reply expires months from the mailing date of the final rejection. 

b) The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In no 
event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN TWO 

MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1 .136(a), The date on which the petition under 37 CFR 1 .136(a) and the appropriate extension fee have 
been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee under 37 
CFR 1 .17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as set forth in (b) 
above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 
NOTICE OF APPEAL 

2. CD The reply was filed after the date of filing a Notice of Appeal, but prior to the date of filing an appeal brief. The Notice of Appeal 

was filed on . A brief in compliance with 37 CFR 41.37 must be filed within two months of the date of filing the Notice of 

Appeal (37 CFR 41.37(a)), or any extension thereof (37 CFR 41.37(e)), to avoid dismissal of the appeal. Since a Notice of 
Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a). 
AMENDMENTS 

3. □ The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a) [H They raise new issues that would require further consideration and/or search (see NOTE below); 

(b) [H They raise the issue of new matter (see NOTE below); 

(c) C] They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) D They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.116 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. □ Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling 

the non-allowable claim(s). 

7. □ For purposes of appeal, the proposed amendment(s): a) □ will not be entered, or b) □ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: . 

Claim(s) withdrawn from consideration: . 

AFFIDAVIT OR OTHER EVIDENCE 

8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary 
and was not earlier presented. See 37 CFR 1.1 16(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome aN rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41 .33(d)(1 ). 

10. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

II. O The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 

See Continuation Sheet. 

12. □ Note the attached Information Disclosure Statement(s) 

13. □ Other: . 
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Continuation Sheet (PTOL-303) Application No. 09/775,274 

Continuation of 1 1 . NOTE: The Examiner appreciates the Applicant's remarks for 
further clarification. 
Rejection Under 35 USC § 103 

On page 13 of the remarks, regarding claims 1-4, 7-11, 28 and 31-35, Applicant 
argues neither Goldberg or O'Dowd, alone or in cominbation teach or suggest forwarding 
in response to a timer reaching a non-zero maximum allowed delay time value. The 
Examiner respectfully disagrees. O'Dowd teaches a packet switch which comprises a 
hold FIFO 104 implemented as 16-bit multilevel pipeline registers having a variable 
delay of between one and four cycles (timer reaching a non-zero maximum allowed 
delay) (Referring to Figure 5 and column 15, lines 14-17.) Although a FIFO is 
structurally different from a timer, the claim is merely a functional limitation. The FIFO 
is logically equivalent to a timer since it functions in the same intended manner of 
delaying. Whether the intention is to induce delay or limit delay, the FIFO functions the 
same as the timer since they both achieve forwarding packets after a defined delay time. 

On page 14 of the remarks, regarding claims 1-4, 7-11, 28, and 31-35, Applicant 
argues O'Dowd teaches away form the embodiment recited in claim 1, which has no 
limitation or goal of avoiding CPU usage. The Examiner would like to point out the 
reason or motivation to modify the reference may often suggest what the inventor has 
done, but for a different purpose or to solve a different problem It is not necessary that 
the prior art suggest the combination to achieve the same advantage or result discovered 
by applicant. In re Linter, 458 F.2d 1013, 173 USPQ 560 (CCPA 1972) (discussed 
below); In re Dillon, 919 F.2d 688, 16 USPQ2d 1897 (Fed. Cir. 1990), cert, denied, 500 
U.S. 904 (1991) (discussed below). Although Ex parte Levengood, 28 USPQ2d 
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Continuation Sheet (PTOL-303) Application No. 09/775,27 '4 

1300, 1302 (Bd. Pat. App. & Inter. 1993) states that obviousness cannot be established by 
combining references "without also providing evidence of the motivating force which 
would impel one skilled in the art to do what the patent applicant has done" (emphasis 
added), reading the quotation in context it is clear that while there must be motivation to 
make the claimed invention, there is no requirement that the prior art provide the same 
reason as the applicant to make the claimed invention. 

On page 15 of the remarks, regarding claims 1-4, 7-11, 28, and 31-35, Applicant 
argues neither Goldberg or D'Dowd disclose, teach, or otherwise make obvious, alone or 
in combination forwarding packets in response to aggregated media packet containing a 
specified number of Real-time Protocol segments, wherein the specified number is 
variable according to user input The Examiner respectfully disagrees. The claims recite 
forwarding the aggregated media packet to a next hop in the packet-switched network in 
response to either one of a timer delay or user selectable aggregated packet. The 
Examiner has re-iterated the rejection of the timer delay as stated above, and since the 
claim recites performing a function in response to either one of two actions the Examiner 
has met the requirements for a proper prima facie case of obviousness. Therefore, the 
Applicant's argument is moot. 

In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See/« re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988)and/« re Jones, 
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Continuation Sheet (PTOL-303) Application No. 091115,21 A 

958 F.2d 347, 21 USPQ2d 1941 (Fed Cir. 1992). In this case, one of ordinary skill in the 
art at the time the invention was made would have been motivated to do so in order to 
provide a contention free media while an outgoing packet is being transmitted. 

In response to applicant's argument that the examiner's conclusion of obviousness 
is based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. 
But so long as it takes into account only knowledge which was within the level of 
ordinary skill at the time the claimed invention was made, and does not include 
knowledge gleaned only from the applicant's disclosure, such a reconstruction is proper. 
See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). 
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